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UNI TED STATES OF AMERI CA
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Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 14th day of My, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12833
V.

THOVAS F. SCHM DT,

Respondent .
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CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion of Adm nistrative Law Judge Wlliam R Millins, issued
on January 7, 1993, following an evidentiary hearing.' The |aw
j udge di sm ssed an order of the Adm nistrator suspending

respondent’'s inspection authorization for 365 days for violating

The initial decision, an excerpt fromthe hearing
transcript, is attached.
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14 C.F.R 43.15(a)(1).? W deny the appeal.

There is little we need to add to the initial decision. In
March of 1992, respondent performed an annual inspection on a
crop duster Ayers S-2R-T1l aircraft, and returned it to service.

Four nmonths later, in July, the aircraft was involved in an
accident. It had been operated in crop-dusting service for
approxi mately 480 hours after respondent's annual inspection.
Severe corrosion was found in the fusel age's aft |ongerons.?

It is the Admnistrator's contention in this proceeding that
respondent did not performa thorough and proper inspection, and
t hat he shoul d have detected severe corrosion because the degree
of corrosion found on the aircraft in July could not have
accunmul ated in 4 nonths.* Respondent, in contrast, argued that
he conducted a thorough and proper inspection, using the
procedures cited by w tness Doss, and that no corrosion was

detectable. A key question for the | aw judge was the degree of

214 C.F.R 43.15(a)(1) reads:

(a) General. Each person perform ng an inspection required
by Part 91, 123, 125, or 135 of this chapter, shall -

(1) Performthe inspection so as to determ ne whet her
the aircraft, or portion(s) thereof under inspection,
nmeets all the applicable airworthiness requirenments|.]

3This aircraft is of tubular construction. A number of the
chrom um al |l oy tubes had disintegrated to the point that no shiny
metal could be observed. There was also blistering of the
surface paint. See Exhibit A-1 photos.

“A witness for the Administrator, M. Doss, testified to the
need for procedures beyond a visual inspection, such as a "tap
test," to ensure the integrity of the metal tubing beneath the
pai nt .
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corrosiveness of the liquid fertilizers being sprayed by the
aircraft.

On appeal, the Adm nistrator contends that the | aw judge
inproperly rejected his expert witnesses' testinony in favor of
testinony of witnesses offered by respondent who arguably are not
equi val ent "experts." The Adm nistrator also argues that the | aw
judge inproperly shifted the burden of going forward. W
di sagree on both counts.

We decline to hold that testinmony fromrespondent's
W t nesses shoul d not be considered on a par wwth that of the
Adm ni strator's w tnesses because respondent’'s w tnesses
testi nony was based on practical experience rather than
"techni cal know edge or training concerning corrosive agents."
Appeal at 12. The Adm nistrator's w tness Doss, who was the
princi pal maintenance inspector for agricultural entities in
Arkansas, had received training on corrosion identification,
testing, and correction that included aircraft with the chrom um
alloy tubing in this aircraft. M. Doss, by the sane token, had
no experience with the Ayers "Thrush" aircraft (Tr. at 29), and
he testified only to his general belief that the involved |iquids
had high alkalinity and were not corrosive. The Admnistrator's
w tness May, although famliar with issues surrounding tubul ar
aircraft like this one and corrosion identification, had no
know edge of crop dusting chemicals or their effect on a tubular

aircraft.®

°I'n discussing the weight to be placed on the opinions
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Respondent’'s witnesses, in contrast, testified fromyears of
actual experience with this aircraft and these chemicals.® They
stated that the particular chemcals used in the Ayers were
hi ghly corrosive, and that the damage to the tail was consi stent
with the fact that these chem cals accunulate in the tail. Tr
at 69. Wtness Talbott testified that the corrosion exhibited in
July could have been present 4 nonths earlier but not detectable.

Al t hough both wi tnessed the inspection and tail disassenbly,
neither M. Tal bott nor M. Harnon had seen any sign of corrosion
in Mrch.

As earlier noted, respondent testified to having conducted
as thorough an inspection as possible w thout destroying parts of
the aircraft. Significantly, respondent introduced evidence to
show that the aircraft was supposed to have 100- hour inspections

(..continued)

of fered by these two gentlenen that the corrosion had to have
exi sted at the annual inspection, the | aw judge stated (Tr. at
96) :

Nei t her M. Doss nor M. May have any background
experience -- certainly not any hands-on experience
with agriculture aircraft or spraying aircraft as did

t he Respondent's witnesses. M. Doss did testify that
he had been to sone cl asses where the Navy had tal ked
about sone chemicals and it was his opinion -- and this
testinmony canme out in rebuttal -- that the type of

chem cal or fertilizer was probably |ess corrosive than
other chemcals. He did not make it clear, nor did I
understand fromhis testinony that he was tal ki ng about
ot her chem cals used in agriculture spraying, just

ot her chemcals, for whatever that's worth

®*Wtness Tal bott is an ag pilot and mechanic with an A&P
rating and inspection authorization. He has nore than 20 years
of experience with this aircraft and nore than 12,000 hours of
fight tine. Tr. at 57, 60. Wtness Harnon, the owner and pil ot
of the aircraft, with 10-15,000 hours flight tinme, has had a
crop-dusting business since 1968. Tr. at 68-71
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to check for corrosion, thus suggesting that corrosion could
become a serious problemin a very short time. See Exhibit R1
There was no evidence in the record to indicate that the
aircraft had had any of the 100-hour corrosion inspections in
nore than 400 operating hours.

Once respondent offered this docunentary and testinoni al
evi dence, we see no error in the |law judge holding that, if he
was to sustain his burden of proof, the Adm nistrator was obliged
to offer nore convincing evidence than the broad opinion

testinony that was presented.

ACCORDI NAY, IT IS ORDERED THAT:
1. The Adm nistrator's appeal is denied; and

2. The initial decision is affirned.

VOGT, Chairman, HALL, Vice Chairman, LAUBER and HAMMERSCHM DT,
Menbers of the Board, concurred in the above opinion and order.



